IN THE FEDERAL HIGH COURT OF WMIGERIA
W YN TIHE ABUGA JUDICLAL HEADDTARTER
HOLDEN AT ARTIA
ON FRIDAY THE 28TH DAY OF OCTORER, 2016
BEFORE HIS LORDSHIP, HONOURABLE JUSTICE B.F. 1. NYAZS
JUDGE
SUIT NO: ¥EC, AT/ C8/ 1083/2018
BETWEEN:

MR. BABATUNDE OSIBOWALE OSINUBI  wovvveeoo APPLICANT

AND

“ ;1. THE ATTORNEY GENERAL OF THE F EDERATION)
2. THE HON. MINISTER OF FINANCE . ,
3. THE DIRECTOR GENERAL OF THE BUREAU >RESPONDENTS

OF PUBLIC PROCUREMENT |
4. THE BUREAU OF PUBLIC PROCUREMENT

—
Parties - Absent -
Cotrnesl - 1T Ugwua for 3 & 4t Defendants

- Tolu Olorunfemi for Applicant.

JUDEHERT

 The Applicant by Originating Summons has applied to seek
~the determination of the following question:

‘ - Whether the proviso to Section 38(3) of the Public
. Procurement Act, 2007 is constitutional in the light of
Section 6(6)(b), Section 36(1), Section 241(1) and
Section 287(3) of the 199% Couslilution of the Federal
Republic of Nigeria, as amended.
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AND UPON THE DETERMIMAMQN on the above qucstlon
gtlﬂe Plaintitf seeks the following relicfs:

1. A DECLARATION that the proviso to Section 38(3)(a),

(b) and (c) of the Public Procurement Act, 2007 is
y " unconstitutional and void to the extent of its

inconsistency with Section 6(6)(b), Section 36(1),
Section 241(1) and Section 287(3) of the 1999
Constitution of the Federal Republic of Nigeria, as
amended;

. AN ORDER OF THIS HONOURABLE COURT deleting
the proviso portion of Section 38(3) of said Act that is
inconsistent with the 1999 Constitution of the Federal
Republic of Nigeria, as amended, saving only the
portion that is mnot inconsistent with the said
Constitution ie. “3) A disclosure of procurement
proceeding records, prior io award of contract may be
ordered by a Court”.

ii. AWD SUCH ORDER or other orders as this Honourable
~ Court may deem fit to make in the circumstances.

' The Applicant in his Affidavit avers that Section 38(3)(a), (b),
.and .(c) of the Public Procurement Act, 2007 is
unconstitutional and void to the extent of its inconsistency
with Section 6(6((b), Section 36(1), Section 241({1) and Section
287(3)of the 1999 Constitution of the Federal Republic of
Nigeria (as amended).

_'ThaL Section 38 of the Public Procurement Act has prov1ded‘

ff‘; . for right to public procurement proceedings, and the proviso
‘in sub-section 3 of Section 38 of the Act, curtails the said
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procuring entity to disobey an order of the Court a:
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i 88°(3)(a)(b) and (c) of the Act.

f procurement matters

( That the pre-action was served on the 3t Defendant on 18th
i day of November 2015, copy is attached and marked
| Exhibit A.
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i Learned Counsel formulatec
é wit: '

Fj - Whether the Plaintif
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i‘ Learned Counsel submitted
9 wiily the provision of Sectior
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H‘, commence this suit
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L That Section 38(3) of the Public Procurement Act has

'a.'! rogated the judicial powers of court as ‘ve-az;t@d by Section
“. (6)(b) 1999 Constitution of the Federal Republic of Nigeria
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s locus standi to institute this

Whether the Applicant ha

suit?:
. Whether the Plaintiff has d isclose

| Respondernt
On issue 0nNe Learned Counsel arguc that the Applicant has
not disclosed any of his right, obligation OT interest which has
r is about to be violated in respect 1O which this
i1l determine. e authority

d any cause of action.

against the 1st

been O
Honourable Court W
in Umar VsW-G.G. (N
and urge the Court to hold that the Applicant ha

standi to institute this action.

He relied onl the

ig. Litd 2007) 7 NWLR (Pt 1032) 117 CA
g no locus

On issue two (2}, Learned Counsel submitted that the Plaintiff

has not disclose any wrongful act done by the 1% Defendant
n nor any allegation of any consequenﬁal damage as stated ir
1 the case of A.G. Federation Vs Abubakar (2007) 10 NWLR (P

1041) @ pp-1-

at this suit in its entirety wit -

He urge the court to strike O
substantial cost.

ond Defendant filed Counter Affidavit with Written Address

0 and formulated some issues for determination to wit:
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the performance of the public duty to be performed by virtue
. 0l section. 38 of the Public Procurement Act 2007.

That the Plaintiff did not at any material time submit any
complaint to the 3 and 4t Defendants in respect of any
dispute the Plaintiff had/or having with any procuring entity
- arising from any bid.

~~Learned Counsel submitted that the Plaintiff suit did not
disclose any cause of action to possessed the locus standi to
institute this matter. He relied on the decision in Osige Vs
PSPLS Management Consortium Limited (2009) ALL FWLR
609 @ 623 paras E-F.

Learned Counsel also submitted that the Plaintiff Affidavit is
very bad as regards to any judicial proceedings wherein the
right of fair hearing of the Plaintiff has been viclated or
breached and that the disobedience of a valid order of a Court
does not amount to lack of fair hearing.

That the submission of the Plaintiff is just an academic
exercise, and court are not to indulge in academic exercise, he
cited the case of Ogudo Vs State {2011) 18 NWLR (Pt 1778
"SCL @ 24 and the case of Shibkau VS A.G.Zamiara State
(2010) ALL FWLR (Pt 553) C.A 1684 @ 1705. On the issue
of Section 6(6)b of the Constitution of the Federal Republic of

Nigeria 1999, he urge the Court to dismiss the Applicant suit
for lack of locus standi.

Applicant filed further Affidavit to &all Counter Affidavit with
Written Addrpsses and reply to the 2nd Defendant prehmma_fy
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objection. In his Written Address to the preliminary objection,
. Learned Counsel formulated a sole issue for determination to |
O wit:
- Whether the issue of locus standi is necessary in
matters that bothers on Constitutional issues?

o

.Lealu”ﬁed Counsel relied on the authority in Sambo & Anor Vs
Ndatse & Ors (2013) (PELR - 2083) (CA), that any person who
is convinced that there is infraction of Section 1 and 4 of the

Constitution can go to Court and ask for the appropriate
declaration and consequential relief.

That the Applicants’ has engaged in procurement activities in
various Federal Ministries, thereby putting him at an
advantage not only to identify that of proviso of Section 38(3)
of the Public Procurement Act is bad law. He cited the case of
INEC Vs MUSA (2003) (PELR-1515 (CS} and Ondo State Vs
A.G. Federation & Ors (2002) CPELR - 623 (SC).

He urge the Court to dismiss the 2nd Defendant’s preliminary
objection and grant his application on merit.

The 1st defendant filed a Notice of objection seeking to be
strick out of the suit and that the Public Procurement Act is
not of interest to the public but Section 38 thereof is for
suppliers, contractors or consultants.

That the defendant lacks the locus standi to institute this sw
and no reasonable cause of action has been shown against
them. .
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«Tt would, in my view, be a grave lacuna in our
system of public law if a single public spirited tax-
payer was prevented by outda ted techinical rules of
locus standi from bringing the matter to the
attention of the courts to vindicate the rule of law

and get the unlawful conduct stopped” per Lord
Diplock.

This is the new thinking and position on locus standi
consequent uporn which I find that the Applicant being a
public spirited individual and a legal practitioner at that, has
- the public duty to ask that sections of the law be interpreted.

His interest does not have to be over and above that of the
public.

Cases of public interest ideally ought to be instituted by the
Chief Law Officer of the Federation or State but where they
have not done so, then the public or a member of the puhlic
has the moral right to do so. |

The preliminary objection then fail and are all struck out.

On the Originating Summon [ have looked at Section 38
- (3) of the PPA and reproduce same for ease of reference.

38 (3) — A disclosure of procurement proceeding records,
prior to award of contract, mey be ordered by a Court,
provided that when ordered to do so by a court, the

procurement entity shall not disclose such information, if its
- disclosure would:-
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(&) Be contrary to law; T

(b) Impede law enforcement; or |

el Prejudice legitimate com caercial inteicsts
of the parties.

» The basic principle of interpretation of statutes is to giv
their rational and ordin ary English meaning.

]
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It is settled law that the legislature makes laws to be executed
by the executive and interpreted /enforced by the Judiciary.

So it is clear that the Judiciary does not make laws. But it
has a constitutional duty to ensure that laws made by the
legislature are not in contravention of the constitution itself,

A clear and ordinary reading of the above provisions will show
that the courts are empowered to order disclosure of
procurement proceeding of records prior to award of confracts
when so asked to. |

Then comes a proviso. This PTOVISO now says or provides that
the procuring entity whose records the courts have ordered to
be disclose can now refuse to obey. The order made by the
court on grottnds provided hereunder -

This is the crux of the litigation. If the procuring emntity can
refuse to obey the order of the court for any reason
whatsoever, it implies that it will either be disobeying an order
of rourt or sitting on appeal over an order of court,
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7 A legislation cannot encourage impunity. The reasons why
the courts should not make the order in the first place ought
* to have been placed before the court at the time of seeking the
order for disclosure not to encourage parties to take the law
into their own hands by encouraging parties to a litigation to
. disobey orders made by a competent court.

Dy this proviso, the legislatuire has inadvertently given the
executive the power to disobey the legitimate exercise of the
function of the Judiciary. This is not the intention of the

constitution and I am certain also not the intention of the
legislature.

Consequent upon this I align myself with the finding of
Ogundare JSC in AG of Ondo State Vs. AG of the Federation
Supra and hereby apply the blue pencil rule to run over the
proviso to Section 38 (3) of the PPA.

I =0 find and Order.

Z;/u/(“
HON., JUSTICE B.F. M WYAKO
JUDGH ‘
FEDERAL HIGH COURT
 ABUJA.
; 28/10/16
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